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WHO IS A PARSEE-ZOROASTRIAN ? 



h la not merely as ■ mailer of academic interest or 
in n »pirll of controversy that I hn\r chosen the 
*ub)ccl "Who is a Parsec-Zoronatrian" fur today a 
lecture. Almost nil our charilHv.. Inula and irnlilnlionn 

tiler limninn colonics. Firc-TcmpIc*. Tnwrra of Silence. 
Aram-Galit, Bdv.hs for function*, mid fundi for the 
poor, we earmarked "for the b«nefil of Parsee- 
Zoroa at nan**' . The truat deed* relating to them use 
Ihr expression *Par*ee-Z6raaslfiafu" or other expres- 
nona which hare been judicially construed as 

hcinj: equivalent to that expression. It » for that 
fcdton. and that reason alone, that the question 
"Who- is a Parsee-Zoroaalnan" wimif considerable 
practu.nl importance. The other reason for adores/imp 

you on thit subject is that, wherever I n°< ' am being 
r|iii«(i.<in-d on this subject and I find that even our 
HitrlWatcnlaia are quite he*y in their rninda and ill- 






informed about it. and »omr of them, in Url. Buffer 
frnro misconceptions on thi« subject Kor the fait- 
dwindlins aristocratic class of our community, in 
particular, it is considered fashionable to voice such 
misconceptions at dinner puttie* and other locial 
I unction* in the presence of penon* brlonsini; 10 other 
comrnuniUefl for the purpose of showing off how Ihtry 
progressive, liberal, broad minded and secular 
arc in their outlook. I am not lot ihuilinc out or 

muffling discussion. By all means, let us discuss our 
problems a> much at we like amongst ourselves wilh 
nn open heart, for that is the best way to solvr lln-m 
But what I feel strongly about is (hail such misconceived 
view* should b? nirrd in Ihe presence of members, nf 
our sister communities. Such bmvado causes consi- 
derable harm to our community and to its Image In 
•■uciety in general. Why should we do so> Do the 
Hiembet» of other communities eve* discuss their 
religious problem*, customs or controversies with you? 
2. The reason why i have thought it fit to address 
the Parsee* of Poorus on thia subject i» that, population- 
wise. Poona is now an important centre for the Parsees. 

It ha-i about 5.300 Pa rsec-Zor nasi nan* and has snrssji 
surpassed in number the (owns of Sural and Navsari 
which have been the traditional strongholds of the 
Parsee* in Cujerat. Moreover, apart from Ih- impor- 
tance of Poona lo the community. I can lay special 

claim of a strictly personal nature to the Parsees of 
Poona! And that is that genealogically', if | may use 






an expression that docs not necessarily have « racial 
flavour, I belong lo Poona. I can, therefore, claim your 
indulgence and ask you all "to lend me your eats" 
for what io Court* ti called "a paueni hearing'. 

}, | would like to avoid a very legahsuc approach 
lo the subject of today's tectsire. 1 would prefer to start 
wilh the construction of the term "Psrsee-Zoroaatrian" 
as a matter of plain language and from the point of 

view of our ordinary notions If 1 tum to a case or two 

on ihe point after that, yoia will realize that there is 
nothing technics! in that concept and in what those 
cases lay down and lhal they are in accordance with 
our ordinary notions. 

4. Tha expression "Parsee-Zoroatiiian" is obvi- 
ously a double-barrelled one. like the expression 
" 'Anglo-Indian" or "'Anglo-Saxon", and must, ihctfl* 
fore, comprise two concepts, unless there is Rood 
reaion to re«afd the term "Parte*" and the leim 
"Zoruaitrinii as synonymous in which ewe il would 

be tautological to use that composite expresson. Not 
»nly U there no isaaon al all for taking such a view. 
hul la lake it would obviously be erroneous, as two uc 
three illuslralions which I will presenlly give clearly 
show, Six Neas Madia, one of the moil munificent thai 
our community has produced, was a Parsee. and 
continued lo be Parsee even after he had converted 
himselt l« C hnsltanlty. Hi* illustrious ton. Neville 
wadia. ia in Ihe same position and rightly regards him- 
wl| as a Par^e. though he is not a Zoroastrian by 



religion. Some lime back, there was a big funciion 
ot our community in Bombay in which Neville Wadia 
took part When ihe President of the Parsi Punchnyel 
was pleasantly surprised at this. Neville Wadia told 
him. "Well. I am a Parsee", and he said Ihflt with 
legitimate pride. I will also give an illustration of a 
converse case. Many years ago. there was an American 
lady v/ho called herself Mother Gloria. She had come 

on n visit to Indin. Though she wan not a Panee. she 
claimed to be a Mazdaya*ni-£oraastrian. | believe 
there is also a clan of Zoroastrian* somewhere in Bul- 
garia who are not Parseea. If one were to take the ana- 
logy of other communities and religions, you may have 
a Chinese Buddhist, or a Oyloneae Buddhist, or an, 
Indian Buddhist, each of whom would be a Buddhist 
by teligion but would belong to a totally different race. 
You may. therefore, have a Parsee who is not a 
/oi iKi-trmn, or a Zoroastrian who is not a Parsee. 

5. WIuil is the import of Ihe expression "Panee- 
Zoroa-slrinn '? The dual concept which that expression 
seeks to convey is of a community as well as of a reli- 
gion. The first has a racial connotation, and the second 
a religious one. There can be no two opinions that the 
word Zoroastrian' relates to religion, but it is the 
concept of 'race' implicit in the term Parsee' that 
needs to be considered. By converting himself to the 
Zoroaatrian religion, whether such conversion be 
regarded as legal or not, a person cannot become a 
Parsee, if he is not one. I do not propose to deal in 



this lecture with the vexed question of the desirability 
or otherwise of conversion, though 1 will have occasion 
to. touch upon the observations made by two learned 
judges in a celebrated case on the point of the legality 
of: conversion in India. 

6. What then docs the I*rm race' mean> Charles 
Lamb haa. in an essay entiled The Two Races o( 
Men', humorously observed. "The human specie*, 
according: to the best theory I can form or it. is com- 
posed of two dialinel raees, the men who borrow and 
the men who lend," He proceeds to designate the 
men who borrow as "the great race", and to make out 
Ihnt to "these two original diversities" or "primary 
distinctions" may be reduced nil Ihowe "impertinent 

elauifientions". as he calls them, into various races like 
the Gothic, the Celtk. the Parlhiaru. the Medea, etc. 
Leaving aside this rxtrernely original and extravagantly 
humorous racial division by the Prince of Essayists, 
ihe primary meaning of the word race U jn'ven in the 

Shorter Oxford Lnulish Dictionary as n group ol 
persons, animal*, or plants, connected by common 
descent or origin' ; and in the Random House Dic- 
tionary of the English Language the primary meaning 
is given as a group of persons related by common 
descent, blood or heredity'. 

7. In Volume 15 of the 15 th edition of the Ency- 
clopaedia Britannica which has very recently been 
h rough t out in ^" volumes, the expression "Races of 



Mmilcind" has been expounded al some length, but f 
will lell you briefly what ii w out there, fl is uaUrd 
*hat the tern, 'isee" as applied lo man Km been v...i- 

«ialy used by politician*, military leaden, philologists, 
human biologiau, demographer* and hirtorian*. hut 

today races are defined as biologic*! laces rcaul- 
from In* breeding or mating of populaliuru of people 
and nre dislingtushed or classified in term* of geneti- 
cally Inummiiied difference*. The Encyclopaedia ,hen 
proceeds lo point out thai tveb racea might be pro- 
duced by natural, and usually by geogr.phical separa- 
tion of human groups, and it then uyi, "For much of 
the world, local rices exist as reproducliwely isolsted. 
culturally cMnct. and venetieally differentiated breed- 
ing population*. , . Culture and geography lortihrr 
lend lo maintain such hereditary differences over time; 
thus, social or caste prohibitions on interbreeding serve 
to maintain local race* in India. Elsewhere, religious 

regulation* hnv- maintained many local races for 
millennia." 

ft. From the plain meaning of the term "race" aa 
appearing from dictionaries and from the Encyclo- 
paedia BnUnnic lo which I have referred, two thin«s 
follow : 

( I ) the race to which a perton belong* U determined 
by birth: and 

(2) nciiiK.t< matter of volition or choice, A man 
mty change bii religion, his domicile or ha* 
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citizenship, hut cannot change his race which i» 
rooted in genetic descent- 
9. The neat question which logically arise* »: How 
i* genetic descent to be determined? I* it determined 
from Ihe father • tide or from ih»- mother's side, or 
from both *id*a> All civilised nations and cornmum- 
liea follow the patriarchal or. to be more precis*, ihe 
patrilineal system, with the very rnre exception* of 
ionw communities in which the matrinrchnl or matrili- 
neal tystem prevails, but I am not aware of any corn- 
muni^ or race which is aoverned by both the psl | 
neat as well a* ihe matrilinenl systems. A peraon cannot. 
for instance, be a Parsec and an Engliahman at the 
•mme time. In Volume 1° of the Cyclopaedia 
Brilanniea (at page 909), it has been .tnled. First, a 
clear distinction must he mnde between mn triarchy. ■ 
system in which females hold major authority, and • 
matnlinral kinship system, which simply involve* Itac- 

tnit descent through the frnsnln line Whorea* 

the latter if frequent in primitive societies 

matriarchy is not." The Random House 

Dictionary include* both the concepts of authority and 
descent in the definition of the term ' 'matriarchy It 
however also define* lhi» term* "mntrilinca!" and 
"palrfclineal" ■• meaning inheritine or determining 
descent through the female line and through the mule 
line ir.pe-ctively Curioualy enough, (he Shorter Ollord 
Dirtiunnry, which ii by no mean* short, does not ooav 

tain the terms "patrilineal" or "mnlrilinrnl". tn ihi" 
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lecture, we are no! concerned with the question as to 
who wields greater authority in the family, the father 
ui Ihe mother, which perhaps is a matter that differs 
in each family. We arc concerned with the question of 
determining descent or race. For (hat, the terms "patri- 
lineal" and "mainline*!" seem to be more accurate. 
though less familiar. The Encyclopaedia Britannica 
itself says in lh- passage already quoted by me, and 

elsewhere in Ihe umc volume. Ihnt the matiiltneal 
system was frequent in primitive societies and was re- 
garded as primitive even in the 19th century. I do not 
think you will have any doubt thai in our own 
country, apart perhaps from certain tribe* in Kerala 
and some remote places, by far the most predominant 
system is the patrilineal system, and that in the civi- 
lised parts of our country in which wc Parsee* have 
fortunately lived, it is the patrilineal system which ha* 
been uniformly and universally followed. The son 
takes the father's name, the father is under an obliga- 
tion to maintain the family, and our rights of tnhcri- 
Innce are also based on the prevalence of the 
patrilineal system. In the olden days, the right of 
primogeniture in the matter of succession to thrones 
was also based on the patrilineal system. It must. 
therefore, follow thai the race to which a person 
belongs is determined by his paternity and. as no less an 
authority than Lord Phillimorc has said in the Privy 
Council in a case to which I will refer later. "Ii is 
settled that as regards racial claim, maternity is of no 






importance." To my mind, it is apparent chat a person 
cannot belong to two different races, but can only 
belong to one race, and thai race would, therefore, be 
determined by his descent from the father's side. 

10. Applying these principles (o the concept of a 
Pnnee which, as explained above, has a communal or 
racial connotation, two conclusions follow, namely, 
( I ) no one can be a Parsee except by birth; and (2) 
onrc a Parsee, always a Parsee. The first proposition 
appears in the judgement of Beaman J. in a celebrated 
case to which I will presently refer, and the second 
proposition appears in the judgement of Sir Dinshaw 
Davar J. in the same case. Ii must, however, be under- 
stood clearly that whilst the term "race" in its widest 
(ense would embrace, for instance. Ihe Arynn race as 
n whole, the same concept of common genetic descent 
can be narrowed down to the level of a community, or 
n caste, or even a tribe. Each of these hos a rncinl 
connotation. 

11. As a matter of plain language and according 
la the ordinary notions of civilised society, the compo- 
site term "Parsec-Zoroastrian" therefore applies Co a 
person who is a Parsee by race or community by gene- 
tic descent in the male line, and is a Zoroastrian by 
religion. 

12. Now M us turn to the low on the subject. 
Does il lay down anything different? Is the law an ass, 
as it is reputed to be — according to roe. falsely so 
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reputed lo be. I hope to convince you that it lay* down 
nothing different. I think it ncumry to refrr in ihii 
lecture only to two legal decisions and. in order to 
asaure you that I nm not pull ma my awn gloss on In cm. 
I will, ufuu possible, quote the relevant passage* in 
the word* of the learned Judge* themselves. The first 
<>i (hose two- cases ii the memorable decision of a 
Bench of two Judge* of the Bombay High Court. Sit 
Dtnshnw Daw and an Kaglish Judge named Seaman. 

in the celebrated case of Sir Dinshaw Petit V. Sit Join- 
►ft)! Jijjbhai.* The hearing of ihat caae went on for very 
many day* and. in the course of that hearing, a large 
number of witnesses were examined on both aides in 
regard to religion, custom and nil other relevant out- 
(era. rhe witnesses Included very learned religtnu* 
scholars like Dr. Sir Jivanji Modi, several highly res- 
pected public and social workers and a number of lea- 
ding member* of the community. After an rxhnvmlur 

investigation, which entailed "enormous expenditure of 
time, labour and money", as one of the learned Judge* 
himself put if. Sit Dinshaw Davar delivered a judge- 
ment which ran into 3G printed page*, excluding the 
portion dealing with the fud* «nd the history of the 
rnae; while Justice Beaman's concurring judgement 
< ctvrtcd 46 pb»«. I nm stating all thaw facli and 
figure* (o you in order (o lend n^uronce, that this tvus 
not just n cursory decision in one of the ordinary cases 
thai arc heard irom day to day. but was a very wel|- 

* II Ion. U ft 15 



considered decision in what was a teat case. I must 
first state very briefly the fact* necessary for you to 
understand the judgement* 

Tha susuS plaMiuff in that caae, Mr. R. D. Tata, 
married a French lady in Pans, brought her to Bum 

bay. got a priest lo perform her Navjote? ceremony i»nd 
went through with her the marriage ceremony accoi 
ding So the rites and forms observed by Parsees. He 
then claimed that hii wife had become a Parser profes- 
sing the Zoro**^nan religion and, aa such, she wna 
e nil lied to participate in all the charitable and religion 
funds and institutions of the Parsees and lo eater all 
lire temple* and on her death to have her body con 

signed lo the Towers ol Silence. The trustee* of ihe Parai 
I'unchayet having failed to oblige, a suit was brought 
by the sixth phintiff and other*, to which the French 
lady herself was not a party. Ihe learned Judges came 
to the condusiun that the suit failed on the merits of 

the controversy between 'he parties, though Ihoy 
dirtered on Ihe technical issue of the maintainability 
of the suit with which we are not concerned 

The material words of the trusts in question in that 
case were that they were (oi the benefit of Um 
Zoroastrian population of Bombay", "the entire 
Xoronstrian Anjuman". the Zoroastrian Comiim 
nity". "Ihe Mazdiaini religion", "the holy Anjuman". 
"Ihe people of in- holy Zoroastrian community of 
lUmbay" and other similar words* which the learned 
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Judges construed as being equivalent lo the expression 
"Paraee-Zoroastrian". 

Observing that the question as to who it a Zotoas- 
irain. and who is a Parse*, did not present any difficulty 
lo hi* mind. Sir Dituhaw Davnr slated ai follow* : t 

"A Zoroailrian i» * personi who protest** ihe 
Zoroastrian religion. A Xoroattnan need nut 
necessarily be a Parsi. Any one who profassea 
the religion promulgated l>y Zoronater — be he an 
Englnhrnap. Krenchman. or Ameiic«Ti— ^ecomri 
a Zoroastrian, the moment he u converted to (hat 

faith. Hut how can he become a Parsi) 

Supposing a Parti lady becomes a Christian and 
marries a Frenchman, can it be said that the had 
become n Frenchwoman > And if ihe adopts 
I liristianily and marries an Englishman, does ihe 
become an Eneliahworoan > One has only (o see 
how Ihe word "Parai" came into existence «nd 
what it wa« meant lo designate lo realise thai the 
word "Parsi" tuu only a racial significance and 
has nothing whatever to do wih hit religious 
proressiom |r W ill 

thu» be wen ihnt Ihe word "Parti", when u«d 

in India could only mean ihe people from Pars 
Thus, all (be descendants of the original 

emigrant* came? lo be known as Panu A Parsi 
bom mutt always be a Parai no matter what 

f *1 piqti 111 114. 
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other religion he subsequently adopts and pro- 
fesses). He may be a CKristian Parai. and he may 
be any other Parsi. according to the religion he 
professes; but a Parsi he always must be. The 
word ZortHutrian limply denotes the religion of 
the individual; the word Parsi denote* his 
nationality or community, and has no religioui 
significance whatever attached to it." 
The ultimate view expressed by Sir Dinshaw Dnv.tr 
in hi* judgment was*: 

** . the Parsi community consists of Panii 

who are descended from the original Persian 
emigrants and who are born of both Zoroastrian 
parents, and who profess the Zoroastrian reli- 
gion: the Traniei from Persia professing Ihe 
Zoroaatrtan religion, who came to India, either 

temporarily or permanently; and the children of 
Parsi fathers by alien mothers who have been 
duly and properly admitted into the religion." 
Il must be noticed thai the third category does not 

include the converse eaie of children of alien lathers 
by Parsee mothers for the aimple reason that, as we 
have seen, in civilised society, race is not determined 
by mainlines! descent 

In a separate but concurring judgement. Justice Bea- 
man stated in unequivocal lerma # * that he was "able 
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Id agr«e wila Davar J. on every main point and thai 
Justice Beaman t own judgement wu "merely a aup 
piemen! ro bia", In Ihe course of his judgement. Justice 
Beaman •fated as lollowst : 

"In my opinion. Parsi wx First tavd by oui* 
• idrri lo deaerib* to each other — by reference 
itf Ihe pUcr of origin ■ — ihii atrangc new peo- 
ple ... . I dare any, It ■• quite trua today tu 
■ay thai il t» more accural* lu describe Ihe Indian 
ZoTOaslrinni as Pars** — thereby implying a onsle 

or i iMfimuii.il. iit tribal organisation — Ihmi il 

would be In define them a* mm *nd women 
prnfr**tri£ the Holy Zoroaatrian failh." 
Justxe Beaman then went o>n lo lay down" thai after 
I heir advcn) to Inch*, the Paisls creeled about them- 

aelvn real cantc barrier*, and gradually fell under 

the influence of the caate idea. till, in modern popular 
language, it has found current expression in the term 
Parsi, which now seem* to me lo have aa diaimctiy a 
CnsU meaning, at easentially a caate connotation, na 
thai used Id denominate any other great Indian caate " 

The Iwo learned Judges, therefore, concurred in 
dismissing the «uil 

I 3. When a judge says something in hia judgement 
which ia not nece s sary for the decision of the points 
thai actually art": l-cforr him in a case, such statement* 
are called obiter dicta. Such statements, as well as 

1 si psast W 155. v «• psoa if,' 
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statements which are in Ihe nature of mere patsing 
observations, are not binding aa legal decision*. It is 
contended by aomc people that it waa not necessary 
for Sir Dinahaw Datvar or for Justice Beaman to define 
the term "Paiaec" in that case and. therefore, their 
definlmn of the term "Parace" ia obiter dicta and 
canno( be said to have laid down law which is binding 
on ua. Without going into the technicalities of the 
concept of obiter dicta, I must point out that ilnce the 
trusts m question in lhal case were for the benefit of 

Parsce-Zoroaitriftna, or were In terms annlngoui lo 
that expression, and It was claimed that the French 
lady waa entitled to the benefit of those I rusts, 
il was absolutely necessary for the learned Judges 

to decide whether ahe. fell within the definition 
of Ihe exprcaaion "Paraee-Zoruaatrinn". Il hn« been 
laid down by an authority aa high as Lord Habbury 
that il is only statements which are not necessary for 
the decision of a case thai can be amid to be obiter dicta 
and, aa auch, to have no binding Authority. Without 

defining ihe term ''r^race-Zwosulnan' 1 , the learned 
judgea could nol have decided the claim made on 
hehnlf of the French lady and those definitions cannot 
possibly be said lo be obiter dicta and not binding ns 
auch. 

I 4. I will now touch lightly on the question of the 
legality of conversion on which alao Sir Dinshaw Davai 
and Jiiaucc Beaman hnve pronounced in the aame case. 
The orthodox section of our community hold* the view 

there ire also obseoauotw to thai Hlrci in two later esses 
reported .n SI Bora. I_ R. 876 it Ml and 68 Bom L R 791 

M 795-7B7 which, (I i» ■nbmitted. are ■ jr oas Mi aa 
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thai our Prophet Zoroaster did not convert anybody 
to the ZoroMtrfnn religion, bul thai there already 
existed from limn immemorial the Mazdnyaini g al i g loa 
which had been corrupted by •upcrvtifioua belief*, 
sacrifices and unholy riles, and all that Zoroaster did 
waa (o reform, that religion. Contrary lo that orthodox 
view, Si, Diruhnw Dav»r and Justice Benman have 

boldly Mated in unmistakable Irrma. * that Xoroasiriaii 
religion initially wot only pesmilted bul enjoined con- 
version. The conclusion of Air Diruhaw Davar how 
ever wna ** thnt the evidence before the I owl showed 
that ever since their advent into India, the /nroaslriani 
had never, attempted lo convert anyone into their 
icin:i-.n. and not a single such instance had been 
proved before them. Thai custom was perhaps neces- 
sary for the purpose of preserving the identity of our 
microscopic community jaj the vul ocean of humanity 
in which they found therntelves in Ink sub-continent. 
I leave it to you nil to consider whether this is nut n 
laclor which ho* perhaps even Rreatcr relevance 
today. By lon^ and uniform custom, conversion is not 
ircognawd by Parse** in India and. aa Sir Dinahaw 

Davar said, it is well-established law that ■ancient 
'watte prevailing amongst a community mu*l over -ride 
such of the tenets ol their religion as are shown to have 

f&llen into desuetude' - 1 Justie* Beamah struck a 

* a- atflM HO- IW ii'» «» sl» .t p.,. |(0 

1 « J i>-u. \n. 
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slightly different note when he "id ; thai the evidence 
showed that it waa not the intention of the founders 
of the truaU ia question to throw them open la con- 
veils. 

Under the Special Marriage Act of 1872. which 
remained in foree riitht till the piracnt Special Marriage 
Act uf 1954 camv into force on the 1st of January 
195 5. in order to get married by what is popularly 
called a civil marriage" before the Registrar, it was 
obligatory on the portiee lo renounce their religion. 
Under the present Special MturioHe Act of 1954 it u, 

however, not necessary to do to. They may or may 
not renounce their religion. A ParseeZoroaslrian 
marrying: unde* the present Special Mamage Act and 
not renouncing his or hex religion continue* lo be a 
"Parsee-ZorOMtrian". If * Pariec Zoroaatrinn innrry- 
ing under that Act or under any other law. hostevrr, 
renounces his or her religion, such person ceases, to be 
it Zoroaslrian. bul continues lo be a Parsee. whether 
he or she gela converted to another religion of not. An 
interesting instance waa lhat of the Paraee wife of ihr 
late Mr. Justice M. A. Somjee of the Bombay High 
Court. She renounced her religion, embraced Islam and 
got married to the Judge by Utnmic rites. After nil 
death, however. «he had her Navjote performed again 
and ataumed her maiden norac and aurnamc. She then 
got n letter addressed to the Parsi Punchayet of Bombay 

X it pogsi 175 ft 
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through her Solicitor*. M)mr time in Ihe year 1951. 
chiming to have become entitled to .ill ihr rlrfil* of a 
Parsee-Zoroastriao. TV Punchayei look the written 
opinions of tw > of the mo»i eminent Counsel Bombay 
hna produced, Sir Jamshedji Knnga and Mr. Vicaii F. 
Taruporcwiillii. under one of whom I had Ihe privilege 
"f working, and both nl them look thr view thul th* 
lady had become entitled to all the rights of a Parsee- 
Zoroastrian on the performance of her Navjole cere- 
mony once agnin. My own personal view is difi 
because in my opinion reconversion should itand, on 
the same footing m conversion, though 'here can be no 
doubt that, racially. she had always continued to be 
a Paraee. Wr must, however, accept what has falli-n 
from these two eminent lawyer* as brlntf the true legal 

position. All this, however, has nothing to do with (he 
leij*| rights of the children of luch marrtagi. Tlinr 

rights are. in Indie, governed solely by th* view taken 
by our High Court in Pe tit's case discussed above. 

15. The Bombay High Court handed down it* 
decision in the Petit cam some lime in ihr year 1 9()o. 

NeaHy I 7 years later, the same question* came up for 
decision before the Privy Council ia an appeal I c ■ ■ i • i 

Burma in the ewe of Saklal Vft. Bella * Though th* 

Privy Council wm the supicme judicml nulhonty for 
the Dominions and the Colonies of the British Empire, 
including India till Independence, it decided each case 
thnt wen! up (o it from Ihe different eounlrie* conrfilu- 

* 71 Be*. L. It 
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ling the Dominion* and the Colonies according lo the 
law applicable lo the parties in that case. It was not. *> 
\i the Privy Council applied a uniform law to all case*. 
Though India. Burma and Ceylon were made into one 
political und administrative unit by the British, it com- 
prised different races which followed different system* 
of law and entirely different custom*. 

In 165° the Government granted a piece of land at 
Rangoon to two Paxsec trustees upon trust to maintain 
as a cemetery and to the free use of persons of ttsfl 
Paraee denomination. Schemes were subsequently 
diuwn up for the management of the tempi* and 
burial k-iound, (he scheme for the latter providing thai 
"it was to be used for burying persons who ahall at his 
or her death, be actually professing Zoroastrian 
Religion", 

In 1915, a girl whose father was a Goan OmMbbI 
and mother a Parsee, was converted to or initiated into 
the Zoroastrian religion, and began to attend the 
temple, and within ihe sacred precincts thereof, u> 
face the sacred fire and perform tho ceremonies in 
common with other worshipper*. 

In an action instituted by certain members ol the 

Pariee Community again*! the convert fur an injunc- 
tion realrainlng her from using the temple or attending 
its ceremonies, it was held in the judgement of the 
Board pronounced by Lort Phillimore* that the effect 
of Ihe documents was tn impose a trail, the benefit* of 

* »' cues !**. 
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which were r'mhned lo persona who peas — * ibo 
double qoalJhcati.. n of /or<»Mti«ni and racial Par- 
•ees". Tl%e judgment in Petil't case which I have 
diac u ai r d abo\e. i n the Privy Council's opmton. 
travelled over much unnecessary ground", but both 
live Judge* in Itul caw had eome to the conclusion 

ihai iKc vmriow truat* «n thai cue must be con. 

as being confined lo penom who were of (he Zoroas- 
irian religion and racml Pif«» " | n (he opinion of the 
Privy Council.* the line of reasoning adopted in ihe 
judgements j n Petit* ease applied in to far as 
the Pnrsee community in Burma had ktowo up lo be 
*ueh n diarmct body, and admissions into the Paraee- 
Zoroaslrian fold from outside had been ao vesy rare. 
ihai al the timr thai these tetania were made al RftaV 
noon, Ihr Government must have intended thai the 
temple thould be for ihe benefit of 'professing mem- 
bers of the Pnriee cuinrnunity, i.e. racial Paracea or 

people deemed after Inns Inpie of ag« to be facial 
l'arsee»". 

I need noi (rouble you with ihe lechnicnl nateatioD 
»'| the lorin of relief which the Privy Council granU'd. 
m ihe reason* for theij doing so. Suffice il In uy. ihe 
Privy Council did not hold thr C O O W Wai on el Bella to 
l>e invalid for ihe simple kaiob lhal tbe invariable 
ciialom which h«» unifotmly been followed in India of 
Ihe Paiace* not converting anybody | the Zuroaatiian 
religion, a custom which has been judicially recognised 
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by the Bombay High Coutl. did nol prevail in Burma. 
The judgement of Lord Phillimorr in Bella* caae 
ihow> that conversions had been mode in Burma, 
though they/ were very rare. There is, therefore, no 
conflict between the view taken by the Privy Council 
and the view Uiker. by the Bombay High Court in (he 
case* referred to by mc, Ncedlcaa to tay. if there ba>d 
been any such conflict, it is the view of the Privy Coun- 
cil which would have to prevail over the view of the 
Bombay High Court. Thai, however, is nol the poai- 
lion. In fact. It i» important to bear in mind that, on 
Ihe point of the definition of a Parsee-Zoroaatrijin. 
Bella's case confirms ths view taken in Petit 'a case. 

16. I do nol think it necessary to trouble you with 
n much later decision of ihe Bombay High Courl in 
the case of Jamshed Irani vi. Banu Irani* for ihe 
aimple rrason Ihnt ihnt case merely applies the law laid 
down by Sir Dinahaw Dnvar and Justice Beam-'n In 
Petri's case. 

17. I am aorry if I have tired you by deal ins nl 
some length with the decision* in Pelif'a case and 

Bella'* cane, but I had to deal with them because (hoy 
are the locus classicua on ihe subject, and are often 
inisconalrued. sometimes deliberately. You will appre- 
ciate lhat these two leading ca»e» do not lay down any- 
thing different from the conclusion* at which we hnd 
arrived m a matter of plain language and the well- 

• tl K L R M 
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established notion, of civilised aociely. There are. 
however. K>mr priests who do not accept the low l..i<l 
down in these lw„ cave* and decline to perform the 

Navjate even nt the children of P.n«e father, by .( 

mother. It ■. of courx, open i , priest to refute to 

perform the Na\ jnf e of a particular prnon withm.i 
atrtgning any reason for such refusal, and none can 
compel him In perform it. These priest*. hnwe\ei 
pmttm to follow, what they call Canon Law m 
declining to perform auch Navjolca. Canon Law' u h 
body of codified ecclesiastical Iiw, especially of tfcsfl 
Romnn Catholic Church. «■ promulgated in eccleaiaa- 
Iic*l councils and by the Pope For us. there .. nothing 

like Canun Law *,nd there are no ecclesiastical coun- 
cil, or courU La promulgate. w enforce any mch law. 
and the view Inker, by these priest* has. therefore. M 
les-al ban*. Win i. more, *uch an extreme stand k 
not in the interests of the community, for It a*aa* to 
unacttle a settled legal poiilion and might cause an 
unde.iri.ble public reaction. I venture lo say from Ihl* 
platform thai Ihe proposition* laid down in Pain-. 
ca»e and Bella'* case in regard to the definition of Ihe 
eapre*eion Parsee-Zoroaatrinn' are *o sound thai Ihey 

would be rrailirmed by any Court however hi K h il 
may be. il an occaaion lo reconsider them unfortu- 
nately arises in future, and I make bold to my that 
regardless of "threat*' to the contrary held out by *ome 
interested perron, to have the matter re-ashated in 
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Court* of Law. I u*e the plural "CourU" advkedly. lor 
it would mean taking the matter right up to the Sup- 
reme Court which would entail enormou* waste of 
money that could be put to belter use Jot the welfare of 
the eommunily. In my opinion, the dual concept implicit 
in the expression "Parsce-Zoroastnim" i* »o hnaic thai 
there »• no scope for changing it even by legislative 
amendment. Can there be legislation which lay* down 
that the term* "Pane*'' and "Zoraattrian'' are tyno- 
hyrnoua, oi ihnt the term "Parse*." rclnlea to religion 
and not race> Such legialation would be abaurd f»r. 
as we have neen. there can be a Parse* who W nol ft 
Zoroaatrian, .\nd there are Zoroaatriana who are nol 
Par*eat, Nor can there be le«i§lation which enacts Ihnt 
Ihr expressed wishes of the peraon who created a irual 
mould be disregarded, though they are capable of 
being carried out. And how can Court*, whose function 
la only to interpret the law. lay down what even the 
letffilalure cannot enael > It i» txmietime* aaid that 
iliii view work* K' M t hardahip in practice, but you 
must remember that it i. for a person croating a Uutt 
to lay down for whose benefit that tru*t is intended. 
and nothing prevent* a person from creating a Iruat. m 
India or abroad, in future for the benefit of all Zorow- 
txifins, and not merely for "Paraee-Zoroastrians " , if 
that be his wish, by using clear language to that effect. 
The bogey ol hardahip lo Parsec* resident abroad is 
ftlao baseless- Those who have migrated and settled 
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■ blond would h»*c no occasion lo trek ihc benciil III 

o-ur trnata here; and mm t »r m* Ihr country lo which ihey 
have mitfrBlcd h concerned, they c»n create trust* there 
in any fernu \\\r\ like. 

1 8. I thank the Parii Pancfmyat of Poor* for 

h*vmn BJrtnircd th» funclion Bn d provided mr with i» 

platform to addrew the Parsces of Poorta oo what may 
be termed "the burning topic of the day", and I miavt 
nUo thank you all for having listened lo me to 
patiently. 



